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STATEMENT OF THE CASE 
 
Nature Of The Case 
 
 Valentino Herrera appeals from the summary dismissal of his successive 
petition for post-conviction relief. 
 
Statement Of The Facts And Course Of The Proceedings 
 
 Herrera was convicted of battery on a law enforcement officer and his 
conviction was affirmed on appeal.  State v. Herrera, 152 Idaho 24, 266 P.3d 499 
(Ct. App. 2011).  He filed a petition for post-conviction relief, the district court 
summarily dismissed the petition, and the Idaho Court of Appeals affirmed the 
dismissal.  Herrera v. State, 2016 Unpublished Opinion No. 447, Docket No. 
42351 (Idaho App., March 25, 2016).  Herrera initiated this case by filing a 
successive petition for post-conviction relief.  (R., pp. 3-565.)  In his petition 
Herrera asserted that he was denied effective assistance of counsel, his due 
process rights were violated, he was denied equal protection, he was convicted 
under an ex post facto law, and the trial court and court of appeals in the criminal 
case lacked jurisdiction.  (R., pp. 6-10.) 
 The district court entered notice of intent to dismiss the successive petition 
on the grounds that it was untimely and successive “and/or barred by the 
doctrine of res judicata.”  (R., pp. 566-69.)  Herrera responded to the notice.  (R., 
pp. 571-623.)  Finding that Herrera’s response “did not address the court’s 
grounds for dismissal,” the court dismissed the successive petition.  (R., pp. 624-
28.)  Herrera filed a timely notice of appeal.  (R., pp. 636-40, 656-59.) 
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ISSUES 
 
 Herrera states the issues on appeal as: 
I. Whether the district court erred when it summarily denied 
post-conviction relief on the claim that the district [court] 
lacked valid subject matter jurisdiction, and personal 
jurisdiction, and ineffective assistance of counsel claim, 
because the district court did not have legal, lawful 
jurisdiction to enter a valid judgment of conviction, and 
counsel failed to present and argue this fact. 
 
II. Whether the district court erred when it summarily dismissed 
specific claims in the petition for post-conviction relief. 
 
(Appellant’s brief, p. 6 (capitalization altered).) 
 
 The state rephrases the issues as: 
 
 Has Herrera failed to show error in the district court’s summary dismissal 
of his successive petition for post-conviction relief? 
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ARGUMENT 
 
Herrera Has Failed To Show Error In The District Court’s Summary Dismissal Of 
His Successive Petition For Post-Conviction Relief 
 
A. Introduction 
 
 The district court dismissed the claims in Herrera’s successive petition 
because they were untimely or prohibited by the doctrine of res judicata.  (R., pp. 
566-69, 624-28.)  Herrera generally claims the district court erred.  (Appellant’s 
brief.)  Application of the relevant law to the record shows that the district 
properly summarily dismissed Herrera’s successive petition for post-conviction 
relief. 
 
B. Standard Of Review 
 
 “On review of a dismissal of a post-conviction relief application without an 
evidentiary hearing, this Court will determine whether a genuine issue of material 
fact exists based on the pleadings, depositions and admissions together with any 
affidavits on file.”  Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 803 
(2007) (citing Gilpin-Grubb v. State, 138 Idaho 76, 80, 57 P.3d 787, 791 (2002)). 
 
C. Herrera’s Claims Were Properly Dismissed As Untimely 
 
 Idaho Code § 19-4902(a) requires that a post-conviction proceeding be 
commenced by filing a petition “any time within one (1) year from the expiration 
of the time for appeal or from the determination of an appeal or from the 
determination of proceedings following an appeal, whichever is later.”  In the 
case of successive petitions, the Idaho Supreme Court has “recognized that rigid 
application of I.C. § 19-4902 would preclude courts from considering ‘claims 
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which simply are not known to the defendant within the time limit, yet raise 
important due process issues.’”  Rhoades v. State, 148 Idaho 247, 250, 220 P.3d 
1066, 1069 (2009) (quoting Charboneau v. State, 144 Idaho 900, 904, 174 P.3d 
870, 874 (2007)).  However, absent a showing by the petitioner that the limitation 
period should be tolled, the failure to file a timely petition for post-conviction relief 
is a basis for dismissal of the petition.  Rhoades, 148 Idaho 247, 220 P.3d 1066; 
Evensiosky v. State, 136 Idaho 189, 30 P.3d 967 (2001); Kriebel v. State, 148 
Idaho 188, 190, 219 P.3d 1204, 1206 (Ct. App. 2009).   
 The district court concluded that the remittitur in the underlying criminal 
case “issued on January 11, 2012” and that the successive petition was filed on 
January 15, 2016, “more than three years after the expiration of the limitation 
period.”  (R., pp. 566-68.)  The district court further determined that Herrera had 
not alleged “he was incarcerated in an out-of-state facility,” had a “mental 
disease” or was otherwise incompetent, or that he “discovered facts giving rise to 
the claims in the Petition at some later date.”  (R., pp. 568-69.)  Because the 
record and the law support the district court’s analysis that the one-year statute 
of limitation was not tolled and had therefore run, Herrera has failed to show 
error. 
 Herrera first asserts that his claim that he is not guilty of battery on a 
peace officer—which is based on his assertion that because there was more than 
a year from the victim’s date of hire until he was POST certified his victim was 
not a peace officer—is a jurisdictional claim that may be raised at any time and 
therefore may not be barred by the statute of limitations.  (Appellant’s brief, pp. 7-
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24.)  Even assuming that a jurisdictional challenge is not subject to the UPCPA 
statute of limitation,1 Herrera has failed to raise a claim the trial court lacked 
subject matter jurisdiction, but has merely mislabeled a claim that the evidence 
does not support his conviction as a jurisdictional claim. 
  “Subject matter jurisdiction is the power to determine cases over a 
general type or class of dispute.”  State v. Lute, 150 Idaho 837, 840, 252 P.3d 
1255, 1258 (2011) (internal citations and quotations omitted).  “The information, 
indictment, or complaint alleging an offense was committed within the State of 
Idaho confers subject matter jurisdiction upon the court.”  State v. Rogers, 140 
Idaho 223, 228, 91 P.3d 1127, 1132 (2004).  In the underlying criminal case the 
state’s charge that Herrera committed the offense of battery on a peace officer 
was what gave the trial court jurisdiction over the elements of the crime, including 
whether the victim was a peace officer.  Herrera’s attack on the sufficiency of the 
evidence supporting the jury’s finding on that element is not a valid claim that the 
trial court lacked jurisdiction.  Herrera’s claim, properly characterized as a 
challenge to the sufficiency of the evidence supporting his conviction, was 
correctly dismissed as untimely. 
 Herrera next contends the district court erred in summarily dismissing his 
claims because he believes they have merit.  (Appellant’s brief, pp. 25-47.)  He 
does not, however, challenge the district court’s determination that his petition 
                                            
1 A dubious assumption.  I.C. § 19-4901(2) allows post-conviction challenges to 
jurisdiction, and I.C. § 19-4902(a), the statute of limitation, contains no 
exceptions.  Moreover, jurisdictional facts are generally determined in the trial 
court, which would make them subject to res judicata analysis.  State v. Wolfe, 
158 Idaho 55, 63, 343 P.3d 497, 505 (2015). 
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was brought more than one year after his criminal conviction became final and 
that he did not assert any basis for tolling the statute of limitation.  (Id.)  Because 
he has not shown that the district court erred by concluding his claims are time-
barred, he has shown no error in the summary dismissal of those claims. 
 
CONCLUSION 
 
 The state respectfully requests this Court to affirm the judgment of the 
district court. 
 
 DATED this 22nd day of February, 2017. 
 
 
      _/s/ Kenneth K. Jorgensen______ 
      KENNETH K. JORGENSEN 
      Deputy Attorney General 
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